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AJAY SHARMA:

This appeal has been filed by the Revenue assailing the
order dated 13/12/2018 passed by the Commissioner, CGST
(Appeals) Gurugram by which the learned Commissioner allowed

the appeal filed by the appellant and set aside the Order-in-
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Original No. 50/Refund/CGST/Div-East-1/2017-18 passed by the

Adjudicating Authority.

2. The issue to be decided is whether the services provided
by the respondent-assessee falls within the category of
“Intermediary Services”. The facts related to filing of the appeal
are that the respondent is registered under the category of
“Business Auxillary Service”. They had filed three refund claims

the details are as under:

Period Amount

(I) October 2016 - December 2016 2,47,90,605/-
(II) January 2017 - March 2017 2,99,13,277/-
(III) April 2017 - June 2017 3,75,64,681/-

Total refund claim amounting to Rs 9,22,68,563/- for the period
October, 2016 to June, 2017 was sought by the respondent of
un-utilisedCenvat Credit on input service used in providing
taxable service of the nature of “Business Auxillary Service”
exported to respondent’s clients located outside India. A Show
Cause Notice dated 24/07/2018 was issued to the appellant as
towhy the refund claim be not rejected and the Adjudicating
Authority vide Order-in-Original dated 29/08/2018 rejected the
entire refund claim on the ground that the respondent has not
fulfilled the condition for export. On appeal filed by the
respondent - assessee, the learned Commissioner following his
decision in respondent’s own case for the period July, 2012 to

September, 2016 allowed the appeal filed by the appellant.
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3. We have heard learned Authorised Representative for the
Revenue and learned Counsel for the respondent-assessee and
peruse the case records including the written
submissions/synopsis. The order of learned Commissioner
granting refund for the earlier period was also challenged by
Revenue before this Tribunal and the Tribunal vide Final Order
No. A/60543/2019-CU(DB) dated 05/04/2019 in the matter of
"Commissioner of GST, Gurugaon- II v/s Orange Business
Solution Private Limited”; 2019 (27) GSTL 523 (Tri-Chan.)
dismissed the same after going into detailed facts of the matter
including the agreement between the Orange Business Services
and its customer and also taking into consideration the Guidance
Notes of CBE&C dated 20/06/2012 clarifying the meaning of
‘Intermediary’. The relevant portion of the said decision is

extracted as under:-

n

8.
ThesoleallegationoftheRevenueisthattherespondentprovi
ded intermediary service, therefore the benefit of
export services isnotavailabletothem.

XXX XXX XXX

9. We find that C.B.E. &C. by Guidance Note on
20.6.2012 has clarified the meaningof intermediary as
under:-

“"Para 5.9.6 what are intermediary services?

Generally, an ‘“intermediary” is a person who
arranges or facilitates a supply of goods, or a
provision of service, or both, between persons,
without material alteration or further processing.
Thus, an intermediary is involved with two supplies
at any one time:

The supply between the principal and the third
party; and

The supply of his own service (agency service)
to his principal, for which a fee or commission is
usually charged.”
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For the purpose of this Rule, an intermediary in
respect of goods (such as commission agent i.e.
buying or selling agent or a stock holder) is excluded
by definition. Also excluded from this sub-rule is a
person who arranges or facilitates a provision of a
service (referred to in the Rule as "the main
service”), but provides the main service on his own
account. In order to determine whether a person is
acting as an intermediary or not, the following factors
need to be considered:-

Nature and value: An intermediary cannot alter the
nature or value of the service, the supply of which he
facilitates on behalf of his principal, although the
principal may authorize the intermediary to negotiate
a different price. Also the principal must know the
exact value at which the service is supplied (or
obtained) on his behalf, and any discounts that the
intermediary obtains must be passed back to the
principal.

Separation of value: The value of an intermediary’s
service is invariably identifiable from the main supply
of service that he is arranging. It can be based on an
agreed percentage of the sale or purchase price.
Generally, the amount charged by an agent from his
principal is referred to as “"commission”.

Identity and title: The service provided by the
intermediary on behalf of the principal is clearly
identifiable.”

10. FromtheaboveGuidanceNoteofC.B.E.&C. dated
20.6.2012anddefinitionof intermediary, thefollowing
conclusion hasdrawn:-

(a) Anintermediaryarrangesorfacilities aprovisionofa

‘mainservice’ betweentwomore persons;

(b) An intermediary is involved with two supplies at
any one time (i)the supply between the principal
and the third party,; and (ii)thesupply of his own
service (agency service) to his principal, for
which afee or commission isusuallycharged;

(c) An intermediary cannot influence the nature or
value of service,the supply of which he facilitates

on behalf of his principal,
althoughtheprincipalmayauthorizetonegotiate
adifferentprice;

(d) Theconsideration for an intermediary is
separately identifiablefrom the main supply of
service that he is arranging and is in thenature
of feeor commissionchargedbyhim;

(e) The test of agency must be satisfied between the
principal and
theagenti.e.theintermediary. TheGuidanceNotesta
testhattheintermediaryortheagentmusthavedocu
mentaryevidenceauthorizing
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himtoactonbehalfoftheproviderofthemainservice;

(f)
Thepaymentforsuchservicesisreceivedbywayofc
ommission;
(g) The Principal must know the exact value at
which the service issupplied(or
obtained)onhisbehalf.

11. From the agreement placed before us and
arguments
adducedbeforeus, wefindthattheactivityofcomputernetworki
ngisnetworking service which is an application running at
the networkapplication layer and above, that provides data
storage,
manipulation,presentation,communicationorothercapability
whichisoftenimplemented using a client-server or peer-to-

architecture based onapplicationlayernetworkprotocols.

12. Inviewoftheabove, we
donotfindanyarrangementor facilitation of the main service
between two parties by a third personunderthe

categoryofcomputer networkingservices.

13.

Wefurtherfindthatthemandatefromthegroupinvolvesva
rious companies more than two. So it is delivered to third
entity
onthedirectionofoneM/s.EquantNetworkServicesInternation
alLimited(ENSIL )andtheyactasintermediary.Theappellantare
'‘processing equipment  supply order’s including
liaison/coordination’,sotheliaison/coordinationisalsoequivale
nttosolicitationandismore near to intermediary nature that
the act of solicitation.
Eachmandatewheretherearetwoormorethantwocompaniesar
einvolvedwouldnotautomaticallybytermedasintermediaryme
relyon the ground of involvement of two or more
companies. To beintermediary, the criterialaid down has
been discussed hereinabove. We holdthatthe

respondentisnotintermediary.

14.



4.

ST/60440/2019

Wefurthertakenoteofthefactthattheactivityoftheappell
ant is routine back office process outsourcings activities
and arecompletely based on instructions/quidelines
provided by ENSIL/AEs inthis regard.The Revenue has not
produced any evidence as to whyproviding of back office

process outsourcing should be treated asintermediary.

15. In view of above discussion, we hold that the
responder is
notprovidinganyintermediaryservice,therefore,noservicetaxi
spayablebytherespondent. TheCommissioner(Appeals)hasex

aminedthe issueandsanctionedtherefundclaim.

16. We have gonethrough theimpugned order and
do not findany infirmity in the impugned and the same is
upheld and the appealfiled bythe Revenue is
dismissed. Therefore, the respondent isentitledto

consequentialreliefasperimpugnedorder.

17.
Intheresult, theappealfiledbytheRevenueisdismissedandthec

rossobjectionsare disposedofintheaboveterms.”

We have gone through aforesaid decision of the Tribunal in

respondent’s own case for the earlier period and concur with the

same. As the same has not been stayed or set aside in any

appeal, as we can gather from the case records, therefore there

is no reason for us to take a contrary view. Since the issue

involved herein is no more res integra in view of the decision

(supra), therefore following the same we do not find any merit in

the appeal filed by the Revenue and the same is accordingly

dismissed.

(Pronounced in the open court on 12.10.2022)
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(AJAY SHARMA)
Member(Judicial)

(P.V. SUBBA RAO)
Member(Technical)



